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Editorial

Welcome to the latest issue of Moore
Stephens European Tax Brief. This
newsletter summarises important recent
tax developments of international interest
taking place in Europe and in other
countries within the Moore Stephens
European Region. If you would like more
information on any of the items featured,
or would like to discuss their implications
for you or your business, please contact
the person named under the item(s). The
material discussed in this newsletter is
meant to provide general information

only and should not be acted upon
without first obtaining professional
advice tailored to your particular needs.
European Tax Brief is published quarterly
by Moore Stephens Europe Ltd in
Brussels. If you have any comments or
suggestions concerning European Tax
Brief, please contact the Editor, Zigurds
Kronbergs, at the MSEL Office by e-mail
at zigurds.kronbergs@moorestephens-
europe.com or by telephone on

+32 (0)2 627 1831.
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European Union

EU agrees to close Parent-Subsidiary hybrid loophole

At its meeting on 20 June, the European Union’s Economic and
Financial Affairs Council (ECOFIN), which consists of the Finance
Ministers of the 28 Member States, agreed to amend the
Parent-Subsidiary Directive to withdraw exemption for dividends
and other distributions received in one Member State which are
treated as tax-deductible interest payments in the Member State
of the paying company. The amending Directive was officially
published as Directive 2014/86/EU on 25 July.

The aim of the Parent-Subsidiary Directive (2011/96/EU) is to
prevent double taxation within the European Union of
companies in the same international group. Broadly speaking,
Member States are obliged not to impose withholding tax on
outgoing intra-group dividends and either to exempt incoming
intra-group dividends from corporate tax or grant tax credits for
any foreign tax paid on the dividends. A minimum of 10%
participation in the distributing company is required for the
Directive to apply.

In a hybrid-loan arrangement, however, use is made of a debt
instrument that is characterised as such in the Member State of
the debtor but treated as equity in the creditor's Member State,
so that the payer obtains a deduction for the loan interest in its
home state while the recipient is exempt from tax under the

Directive in its home state, because that state treats the
payment as an exempt dividend. Currently, no specific provision
in the Directive addresses this mismatch.

On 25 November, the European Commission proposed that the
exemption for dividends received (‘distributed profits’) be
available to the extent only that those profits are not deductible
by the paying company. Thus, where the recipient company has
a potentially exempt dividend of 100, but the paying company
can deduct 90 of that payment as loan interest, the recipient’s
exemption would be limited to 10. It is this amendment that
ECOFIN has now approved. Member States must amend their
domestic legislation to give effect to the amendment no later
than 31 December 2014.

However, a second amendment proposed by the Commission,
which would have introduced a general anti-avoidance rule in
the Directive (see European Tax Brief, Volume 3 Issue 4,

January 2014), has met with resistance from some Member
States and remains on the agenda for a future ECOFIN meeting,
although Tax and Customs Union Commissioner Algirdas
Semeta remains confident that agreement will be reached
under the Italian Presidency, which began on 1 July and runs
through to 31 December.

Guidelines published for January 2015 changes

The European Commission has published
explanatory notes on the changes to the
place of supply of electronic and certain
other services, which come into effect on
1 January 2015.

As has been previously reported, for a
number of years now, businesses based
outside the European Union which
provide electronically supplied services to
private customers in an EU Member State
must charge their customers with the
VAT applicable in the customer’s country
(i.e. the place of supply of the service is
the customer’s country). There may be
exceptions if the service is effectively
used in a country other than the one in
which the customer lives.

Electronically supplied services are
services delivered and received online or
by other electronic means. Examples are
providing music or video for streaming or
downloading; providing website hosting,
online dictionaries and libraries etc.
Buying or selling goods on line, such as
CDs, DVDs, clothes etc, however, is not
an electronically supplied service.

In order to avoid the need for these
suppliers to register and account for VAT
in every Member State where they have
customers, there is an arrangement
called a ‘mini one-stop shop’ (MOSS, for
short) whereby the supplier may register
and account for VAT in just one Member
State, while still charging the customer
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the VAT appropriate to the customer’s
state. The Member State hosting the
MOSS will then distribute the appropriate
amount of VAT to the other Member
States involved.

Currently, the rules are different for
business selling cross-border within the
European Union. Such businesses must
charge their customers the VAT
appropriate to the home state of the
business.

From 1 January 2015, however, the rules
are changing in two significant ways.

will be treated in the same way as
electronic services. Second, the place
where those services are supplied to a
private customer, and hence where VAT
will be due, will be where the private
customer is located, irrespective of
whether the supplier is established inside
or outside the European Union.

There will therefore be a level playing
field for businesses supplying these
services, wherever the business is based.
From that date, a business, whether it is
inside or outside the European Union,
supplying electronically supplied services,
telecommunication services or radio and

liable for VAT in the customer’s country.
The MOSS arrangement that currently
exists for non-EU businesses providing
electronically supplied services will be
extended to cover telecommunication
services or radio and TV broadcasting
services and businesses from other EU
Member States.

Guidelines on setting up and operating
the new MOSS arrangements were
published earlier in the year. The new
Explanatory Notes explain the changes to
the underlying place-of-supply rules
themselves.

First, television and radio broadcasting
services and telecommunication services

TV broadcasting services to private
customers in the European Union will be

zigurds.kronbergs
@moorestephens-europe.com

France

Court strikes down article 164C tax on non-resident property owners

France's Supreme Administrative Court (Conseil d’Etat) has
ruled that the charge to income tax under Article 164C of the
General Tax Code on non-residents owning property in France
is in violation of the freedom of movement of capital under
Article 63 of the Treaty on the Functioning of the European
Union (FTEU).

Under Article 164C, a non-resident individual who owns French
immovable property which is not used in an active business
(such as a private holiday home, for example) is liable to a
flat-rate 20% income tax based on three times the property’s
assessed rental value. Residents of France who own such
properties are taxed differently.

The charge under Article 164C does not apply to individuals
who are resident in another EU Member State or a member
state of the European Economic Area (EEA) or residents of a
country with which France has a double tax treaty granting
exemption from the tax or a suitable non-discrimination article.

The case concerned an individual resident in Monaco, who
owned property in France. As Monaco is not a member of the
EEA or of the European Union, and its tax treaty with France
was not of the kind offering exemption from the tax, the French
authorities charged the individual to tax under Article 164C. His
appeal against the charge eventually succeeded at the Conseil
d’Etat, which held that the Article 164C charge, which
discriminates as between residents and non-residents, was an
obstacle to the free movement of capital guaranteed by the
TFEU (unlike most of the other fundamental freedoms, the free
movement of capital extends also to third countries; restrictions
already in place in 1993 and substantially unchanged
subsequently are permitted, however), and could not be justified
under the normal criteria established by the Court of Justice of
the European Union.

The judgment must now put the entire future of the
Article 164C charge in question.

nmilbradt@coffra.fr
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Italy

Production tax down, passive income tax up

Measures taken by the new Italian
Government of Matteo Renzi include a
10% reduction in the IRAP (the regional
tax on production activities) payable by
businesses, and an increase in the final
withholding tax on dividends, interest \
and capital gains for non-resident
individuals and companies.

IRAP (imposta regionale sulle attivita
produttive) is a tax payable by businesses
at a standard rate of 3.9% on a base of
earnings before interest and tax, adjusted ,

for certain disallowable items such as
personnel costs. As from tax years
beginning after 31 December 2013, the
standard rate of IRAP has been reduced
to 3.5%. The rate for insurance
companies has been similarly reduced

from 5.9% to 5.3% and that for banks
from 4.65% to 4.2%.

Businesses will not feel the full benefit of
this reduction until 2015, however, since
their payments on account of 2014 tax
must be based on either 101.5% of their
final 2013 liability or on 100% of their
estimated 2014 liability, but in the latter

case by reference to a notional IRAP rate
of 3.7%.

Partly in order to fund this reduction, the
tax on dividends, interest and capital
gains has been increased from 20% to
26%, with effect from 1 July 2014.
Italy’s tax treaties will continue to provide
for lower or zero rates for qualifying

persons. It should also be borne in mind
that no withholding tax is payable on
dividends and interest paid to qualifying
companies in other EU Member States
where the Parent-Subsidiary or Interest
and Royalties Directives apply.

The withholding tax on Italian
government securities remains at 12.5%.

Notional-interest deduction increased

[taly, along with a number of other European countries, allows
companies to deduct a notional amount of interest based on
their equity capital. The thinking behind this notional-interest
deduction is to increase the attractiveness of equity compared to
loan finance. Whereas interest on a loan is deductible, subject
(where appropriate) to restrictions, there is normally no
equivalent deduction in respect of equity.

In Italy, companies may claim a deduction for the notional
interest on new equity (that is, on the net increase in equity

over the previous year). For taxable years up to and including
2013, the rate of the notional interest was 3%. For the years
2014 to 2016, the rates are or will be 4%, 4.5% and 4.75%,
respectively.

From 2017 onwards, the Italian Government will set the
notional-interest rate for a given year by 31 January of that year,
and base it on the average rate of return on government bonds.

borghi@moorestephensitalia.it



Luxembourg

Exit-tax rules revised for EU compliance

Luxembourg has amended its rules on
the exit tax charged on Luxembourg-
resident companies transferring their
statutory seat or their place of effective
management abroad thereby ceasing to
be resident in Luxembourg.

The exit tax charges companies migrating
abroad to tax on unrealised (as well as on
any realised) capital gains. As required by
European law, as enunciated in the
National Grid Indus case (C-371/10),
Luxembourg will now allow companies
migrating to another EEA state (to an EU
Member State, Iceland, Liechtenstein or
Norway) to defer payment of the tax on
unrealised gains until such time as the
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company actually disposes of the assets
in question. No interest will be charged if
the tax comes to be paid, nor will the
company be required to deposit a
guarantee. Another feature of the new
law is that on a disposal of the assets,
Luxembourg will allow losses to be taken
into account to the extent that the
company’s new state of residence does
not do so.

As a condition of the deferment option,
the company will need to file annual
declarations confirming that it still owns
the assets in question.

evelyne.guillaume@moore-stephens.lu

Netherlands

Fiscal unity (tax group) rules not EU-compliant

As we predicted in our last issue (see Volume 4 Issue 1,
Netherlands: ‘Fiscal unity (tax group) rules may need to change’),
the Court of Justice of the European Union (CJEU) has concurred
with the Opinion of its Advocate-General in the joined tax cases
C-39, 40 and 41/13 (SCA Group Holding and others), and held
that the Netherlands’ rules requiring indirect ownership in a tax
group to go exclusively through companies resident in the
Netherlands contravene European law.

Under the rules for forming a fiscal unity in the Netherlands, the
Netherlands parent company must directly or indirectly hold at
least 95% of the shares of each group member and all group
members must be resident in the Netherlands or have a
permanent establishment in the Netherlands. What is more,
when considering an indirectly held company (subsubsidiary), the
intermediate (link) company or companies must also be members
of the group. This means that a subsidiary, although itself
resident in the Netherlands and under 95% indirect ownership of
the parent, may not be a member of the group if any of the link
companies through which the parent’s ownership is derived is

not resident in the Netherlands. In a simple case, therefore, if
Company A (resident in the Netherlands) holds 100% of
Company B, which holds 100% of Company C (resident in the
Netherlands), Company C cannot be a member of Company A's
group if Company B is resident elsewhere.

The groups concerned appealed against the denial of fiscal-unity
status on the grounds that the rule was in breach of the freedom
of establishment guaranteed under Articles 49 and 54 of the
Treaty on the Functioning of the European Union (TFEU). The
CJEU has now upheld their contention.

However, it should be noted that this judgment does not extend
to cases where the link company is resident outside the European
Union or the European Economic Area (EEA), since the freedom
of establishment (as opposed to the freedom of movement of
capital) does not apply vis a vis third countries.

There has been no official reaction as yet from the Netherlands
government to the judgment, which was given on 12 June.
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New treatment of non-resident individuals

As from the tax year 2015, the treatment
for income tax purposes of non-resident
individuals with the majority of their
income or property in or from the
Netherlands will change substantially.
Currently, non-residents may opt to be
treated as if they were resident. A person
who chooses to do so is subject to the
same income tax rules as resident
taxpayers. As from 2015, this so-called
‘qualified non-resident taxpayer status’
will be applicable automatically. The new
scheme has a totally different approach
to that of the current scheme, however.

Conditions

If a non-resident taxpayer meets certain
conditions he or she will automatically be
considered as a qualifying non-resident
taxpayer.

A non-resident will become a qualified
non-resident taxpayer if all of the
following conditions are met:

¢ The non-resident lives in an EEA state,
Switzerland, Bonaire, Sint Eustatius or
Saba

At least 90% of the non-resident’s
worldwide income is taxable in the
Netherlands. Whether this condition is
met or not is determined on the basis
of domestic Netherlands tax law and
A personal income statement from the
tax authorities of the country of
residence is submitted to the

Netherlands tax authorities.

Qualified non-resident taxpayer status is
not available for individuals living in
Suriname, Aruba, Sint Maarten or
Curacao. These persons are, however,
entitled to certain deductible items and
tax credits. Belgian residents not meeting
the 90%-criterion may be entitled to
certain deductible items and tax credits
based on the tax treaty between Belgium
and the Netherlands.

Consequences of being a
qualifying non-resident taxpayer
The Netherlands income tax due by a
qualifying non-resident taxpayer will be
computed excluding income that the
Netherlands is not allowed to tax. This
exempted income is relevant, however, in
order to determine whether or not the
conditions of the scheme are met.

Because the new qualifying non-resident
taxpayer régime is limited to Netherlands
income and property, it is much less
complex than the current régime. For
example, it will no longer be necessary
to apply for tax relief for the avoidance
of double taxation with regard to the
individual's income and property outside
the Netherlands. Furthermore, the
clawback scheme and the
reapportionment scheme will no

longer be applicable.

A qualifying non-resident taxpayer is
entitled to the same deductions and
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personal allowances as a resident
taxpayer, but only insofar as the
qualifying non-resident taxpayer, or his or
her business partner, are not entitled to
similar deductible items in their country
of residence.

The tax deductions to which a qualifying

non-resident taxpayer is entitled are:

* Negative deemed income from an
owner-occupied home outside the
Netherlands

 The expenses for income provisions

Personal allowances

Expenses for listed property

Tax credits

* The tax-free allowance and

* The application of the averaging
scheme.

Partnerships

If a qualifying non-resident is a member

of a partnership, the new régime may

also be applicable to the partner if the
following conditions are met:

* The partnership is recognised as a
partnership under domestic
Netherlands tax law and

» Both partners are considered as
qualifying non-resident taxpayers, or at
least 90% of their combined income is
subject to Netherlands tax.

Persons who are members of a
partnership for the purposes of
Netherlands tax may apportion joint
income and deductible items between
them in their tax return. Furthermore, a
partner with little or no income may be
entitled to certain tax credits.

Conclusion

The new scheme will lead to major
changes for non-residents having the
great majority of their income or property
in or from the Netherlands. Therefore it is
important to assess these changes timely
as the new scheme will already be
applicable as of the year 2015.
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Cross-border corporate conversion considered

Consultation has taken place in the Netherlands on a bill
facilitating the cross-border ‘conversion’ within the European
Union of companies with share capital. In such a conversion, a
company incorporated in one country transfers its incorporation
or converts its legal form to a corporate form of another country.
So, for example, a Netherlands joint-stock company (naamloze
vennootschap, NV) may wish to convert into a German joint-
stock company, an Aktiengesellschaft, AG, or vice versa.

Traditionally, while it was thought that such a process was
technically possible, most countries refused to recognise such a
conversion and the only practical way of doing so would have been
to dissolve the company in one jurisdiction and reincorporate anew
in the other or merge the outgoing company into a company in
the target jurisdiction. In either case, it was thought impossible to
preserve the economic and legal identity of the migrating company.

However, in July 2012, the Court of Justice of the European Union
(CJEU) delivered its judgment in the VALE case (VALE Epitési kft,
Case C-378/10). VALE (VALE Costruzioni srl) was an ltalian
limited-liability company that wished to transfer its entire operation
from Italy to Hungary and convert its legal form to a Hungarian
limited-liability company. Having taken the necessary decisions,
VALE applied to deregister in Italy and be registered in Hungary.
The Italian authorities struck the company off their register but the
Hungarian authorities refused to register VALE in its new,
corporate form, since Hungarian law permitted only Hungarian-
incorporated companies to convert their legal form into that of
another Hungarian company. VALE appealed to the Hungarian
courts on the grounds that this refusal contravened its rights to the
freedom of movement and establishment under Articles 49 and 54
of the Treaty on the Functioning of the European Union.

When the question was referred to the CJEU, the Court agreed
with VALE, ruling that the Hungarian legislation was indeed in
breach of those fundamental freedoms. It was for member states
to enact procedural rules and safeguards in their domestic law that
allowed for and did not unduly restrict cross-border conversions.

It should be noted that the case and the judgment concerns
companies that are carrying on an active business.

In the light of that judgment, the Netherlands bill would establish
the conditions for the conversion of a Netherlands NV or BV
(limited-liability company) into a company with share capital
incorporated under the law of another EEA state or into a BV or
NV governed by the law of Bonaire, Sint Eustatius or Saba (formerly
constituent parts of the Netherlands Antilles) and vice versa.

Notably, the draft bill does not cover companies without a share
capital nor companies under the law of the Caribbean islands of
Curacao, Aruba or Sint Maarten, also part of the Kingdom of the
Netherlands but with a greater level of autonomy.

r.vanden.brink@mth.nl
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Switzerland

Swiss agree to drop special corporate tax régimes

Under an understanding on business
taxation initialled on 1 July with the
European Union, Switzerland has agreed
to abolish several of its special tax
régimes that confer exemption from
cantonal corporate tax for foreign income
derived by certain types of company. This
ends a dispute with the European Union
that has lasted since 2005.

In particular, within the context of a
general reform of corporate taxation,
Switzerland will abolish the holding-
company, domiciliary-company and
mixed-company régimes. Pure holding
companies that do not exercise any
business activity in Switzerland are
completely exempt from cantonal and
communal income taxes if the
participations or the income from
participations make up at least two-thirds
of all shares or income respectively in the
long term.

Due to the federal tax concessions on
dividend income from major
participations, Swiss holding companies
are thus virtually exempt from income
taxes. Since capital gains from
participations (where a capital investment
of at least 10% is held and sold) are also
largely exempt from direct federal taxes,
a holding company resident in
Switzerland can even sell participations
on a largely tax-exempt basis.

Domiciliary companies, on the other
hand, are companies that undertake
administrative activities in Switzerland
but do not carry on a business there.
They benefit from a complete exemption
from any cantonal and communal taxes
on income from substantial
participations. Other income from
activities from abroad (e.g. income under
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licence agreements or rights over
immaterial property) is only partly taxed
(usually 10% to 20%), whereas other
Swiss income s fully taxed according to
ordinary Swiss taxation principles.

A mixed company exercises most of its
business activities abroad; Swiss business
activities are exercised on a limited basis
only. Due to the domestic activity,
however, such companies have more
substance but are taxed analogously to
domiciliary companies.

Also due for abolition are the principal-
company and finance-branch régimes.

It is also understood that Switzerland will
abolish its 1% capital duty on share
capital. Other measures may include a
significant decrease in cantonal rates of
tax, the introduction of a ‘patent box’,

allowing for a reduced rate of tax on
income from the exploitation of
intellectual property, and a notional-
interest deduction.

Switzerland will certainly wish to
maintain its reputation as a favourable
location for international businesses, but
any new measures that it introduces will
be based on international standards and
pay due regard to the OECD’s BEPS
initiative (see European Tax Brief, Vol. 4
Issue 1, April 2014). The reforms are
unlikely to take effect before 2018 at the
earliest, and would in any case have to
be put to a referendum.

In return, EU Member States have agreed
to revoke any retaliatory measures they
may have taken against Switzerland.

h.staudt@ms-zurich.com
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United Kingdom
Sweeping tax changes for Scotland

Many readers will be aware that Scotland is holding a referendum
on 18 September on whether to become a nation independent of
the United Kingdom. Regardless of the result of that referendum,
however, wide-ranging tax changes will affect businesses and
individuals located in Scotland from 2015, under the devolution
of certain taxing powers to the Scottish Parliament.

The changes will affect tax administration, land transactions,
landfill and income tax. Stamp duty land tax (SDLT), which taxes
the acquirer of a major interest in land at a rate of up to 15%
on the value of the consideration, is being replaced in Scotland
by a Land and Buildings Transaction Tax (LBTT). Although based
on SDLT, LBTT has significant differences from its predecessor.
Thus, for instance, whereas SDLT has a discrete ‘slab’ banding
structure (so that where the consideration falls within a
particular rate band, the whole of the consideration is taxed at
the rate for that band), LBTT will have a progressive structure
like income tax, so that only the excess of consideration over the
band threshold will be taxed at that particular rate. LBTT will
also, for example, apply to licences to occupy retail property,
whereas SDLT does not. Nor is there is currently any LBTT relief
provided for subsales (in which the purchaser under the original
contract undertakes to transfer all or part of his interest to a
third party before the original contract is fully performed),
although consultation on this subject is currently in progress.

Although the Land and Buildings Transaction Tax (Scotland) Act
2013 does not include any tax rates, the Scottish Government
will be announcing the rates as part of the budget process this
autumn. It has indicated that there will be a nil-rate band and at
least two other rate bands. LBTT will take effect in April 2015.

Landfill tax, an environmental tax which charges deposits of
waste on a landfill site to tax of a certain amount per kilogram
of waste, is to be replaced in Scotland by Scottish Landfill Tax,
also from 2015.

These new taxes are to be administered by a new tax authority,
Revenue Scotland, provision for which is made by the Revenue
Scotland and Tax Powers Bill, currently under consideration by
the Scottish Parliament. This also contains a general anti-
avoidance rule, which would be considerably broader in scope
than the United Kingdom'’s own new general anti-abuse rule,
introduced in 2013.

While income tax as such is not being devolved, there will be a
‘Scottish rate of income tax’ on an individual’s non-savings
income, which will be equal to the normal 20% basic rate, 40%
higher rate or 45% additional rate, reduced by 10 percentage
points, and increased by a rate set by the Scottish Parliament. If,
for example, the Scottish Parliament set a rate of 11%, the
three applicable rates would be 21%, 41% and 46%. By the
same token, if the Scottish Parliament’s were 9%, the three
applicable rates would be 19%, 39% and 44%.

Income tax in Scotland will continue to be administered on
behalf of the Scottish Government by the United Kingdom’s tax
authority, Her Majesty’s Revenue and Customs. The Scottish rate
of income tax is expected to take effect from 6 April 2016.

It should be noted that the Scottish Parliament already had the
power previously, under the Scotland Act 1998, to vary the basic
rate of income tax by 3%, a power it has never exercised.

Whereas there is currently no plan to devolve other taxes,
notably corporation tax, to Scotland, all major UK political
parties have indicated they would be prepared to devolve more
powers to Scotland should it vote to remain in the United
Kingdom, so further taxing powers may well be surrendered to
Scotland in the medium term.

Should Scotland vote yes, all existing UK taxes would be
replaced, a double tax treaty need to be negotiated, and much
more, subject to the eventual outcome of negotiations between
the two governments, but these would be unlikely to conclude
before 2016 in any case.

paul.renz@moorestephens.com
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Currency table

For ease of comparison, we reproduce below exchange rates against the euro and the US dollar of the various currencies mentioned
in this newsletter. The rates are quoted as at 29 July 2014, and are for illustrative purposes only.

Currenc Equivalent in euros Equivalent in US dollars
y (EUR) (UsSD)

Euro (EUR) 1.0000 1.3433

Pound sterling (GBP) 1.2639 1.6957

Up-to-the-minute exchange rates can be obtained from a variety of free internet sources (e.g. http://Awww.oanda.com/currency/
converter).

For more information please visit:
www.moorestephens.com
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